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Of the ſeverall Proceedings inthe Coure 
IJ of ENGL AND, in order to the- 
Shi ps Sampſon, S* George, and Se, Salvador.” 2 
what hath been faydand alledged forthe releaſing - 
= of themand their og na Ladings : : 
The Captaines of the fayd Ships 
-2-4>,,0n the one ſide 3. 
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To the Reader, 


Reader, 

SS HO U haſt here the eAllegations brought inthe 
Admiralty Court of England, oz the 27. of Ja- 
SV nuary, 4nd the 14. of February , of this preſent 


' 652. 
yeare = againſt the Arguments of the Ad 


DOS 


wocate Fiſcall of the State , and the Anſwers by him invented, 
to the DedaFtions made for Otto George, (uptain of the Ship 
called the Sampſon : Our dijcour/e is not large , for Trath 
nezds nit many words. Beſides, he that talk:th mach, expoſeth 
himſelfe to danger And this ts apt ts happen chiefly in thoſe 
Controverſies, which are diſputed out of the Civill Law, For 
whoſoever doth delight himſelf in Rules , and uſe HMaximes, 
if he abuſe particular Dettrines, muſt needs breed confuſion, & 
run hinſelfe into everlaſting Diſpatations. And it & harder ts 
moderate him who u thus gruen and addicted , then to turn the 
courſe of the Sn, or ſtop the motion of the Heavens. Bat wee 
have coatratted the buſineſſe, 15 munch as might be , alleadging 
ſach caſes as are ſutable to this Particular , and this, both to 
ebey the Rules of our Profeſſion, aud to the end Wee micht not 
become irkeſome and teaions unts the moſt wiſe and juſt fudges 
and eAuditors. : © 

Aud in this matter it us to be admired that the States Advuo- 
cate would needs tring us into theſe Debates and Di ſputations : 
For, whereas there neither 1s, nor can be invented any caſe out 
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of the Fe of three, ow which he "might ground his (ontra- 
diflien, viz. 1; The caſe of an Enemics This wry Ly + 
aries. 2, Of an Excmis Poſt wth Luking of Friends. 3 
Of « Ship being ont of ber coarſe and way, and riding in ax nz- 
accuſtomed Road, or ftraying from her free bounds ; He hath ad- 
ded a fourth, never heard of before. For this Ship ( as alſo the 
other two, vit. St. George, and St. Salvador ) rooke 5n fraight 
at Cadiz in Spain, which the Copeni received from Spaniards, 
or Low-(, ountry men there inhabzting , to be carried to Oftend 
in Flanders , and to be delivered Fa conſugned there anto Spa- 
4 , hiards, aud Low-ceuntry wen, Subjetts « n Catholique Ata- 
E jofie :* And two mere —_—_—_— Anchor in the Downs of 
This is Engliſh * Channel ; and the third , whilf fhe mas ſay 


hy-an Af- £4 ejpher of the Lading or the Omer [ering the Purſers Books 
; a a, aud Bills of Ladivg do expreſly ſhew, from whence and whither, 
ad in Jfraw whom, aud te wham, they were laden and ſent. In which 


ing the Lawef N AT IONS, which permits the Gus of 

o Enemues to betaken, hath here no place, and can be "ar rye no 

emb.1652 further. Wherefore we are forced toſee,not only t 

| | of the Right of Nations and of Natmre,but moreover of the A- 
nuty contratted betmeen his Catholickh Majeſty and this Con- 
mourealth. eAvd furthermore this is an Example net heard of 
im former ages, which well give occaſion to all the Princes of 
Emrope to as the like unto Engliſh Ships that ſhall come to t heir 
Seas and Ports. Neither will they want. grownds of a juſt ex- 
cue, ſeeing they may ſay that they do not begin a new buſineſſe, 
but follow a Preſident and example firſt given &- beguy in Eng- 
land. ' | 
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And by the ſole Antecedent Treatiſe, it apgeares,bow m1 oh 4.'< 
mage this ol _—_ the-common Right of Nations and how 
wach it mall prejudice all Copmtryes and people of Europe: eAll 
mhich ( Reader ) hath beentruly and faithfully ſet y wal , not 
; ko injure any one by #t, for whoſoever defends his owne Right, 
' Wrongs 110 man at all ; nor he, that deduceth the reaſons of _ 

74 


nanifeſt - 57 the /ame Channel! : Neither could the freedoms be nuftrnſt- 


Pa ham, regard all further preſumption wught to have ceaſed, ſee- 
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rall fuftice, and gives warning,to the end, that fatall examples- % 2 I 


may be avoyded and cancelled our of the Regina of the Admi- : 
ralty,by eAnthority of the Parliament and (ommonwealth.. Be. . 
cauſe R inaced that Court will make it ſelfe appeare truly Ho- 
nourable, and purchaſe everlaſting fame. For Princes ought 
wot to make account of any thing mare, then that they become nas - 
 eAnthors _ pant prof of an oy RT 5 ly, as we 
hope for a ju right [entence from the moſt juſs 7ndges, (o 
. ; tf ot, but > the Parliament and Aut State 


" Fill take in good part onr Demand for this Releaſement. Vake. 
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NARRATIVE 


RESUMPTION 


Of the ſeverall Proceedings in the Court 
of the 4 dmiralty of —_ FONT 1 
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PREAMBLE. | 


IT. Part. 


z>. H E Judges of the Admiralty Cott: 
a= on the. 24. in the Forenoone $9 
 2-&r an Order, that this Point or 
cle ſhould be diſcuſſed and diſpu- 
ted, viz. On whither Side or Party 
the Charge aid fail , and thlightion 
S of proving, that the Ladings wr 
MT toard the /ayd Ships doe not belong 
 wato the States of Holland , ray 
of their Smbjetls, - : 
| And onthe ſame day from hatfe an houte paſt tyvo, , till 
fivein the afternoone, the eAreae FY Fiſcal made his you o 
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= 610 Tr: 23) OST \ SET 2905 
ball, intending by it that the obſigation of proving lyetl 
| wholly on the Captaines of theſe Ships, grounding hum: 
 - ſelfe chiefly on three kiads of: Arguments. © 


- Arguments of the firit kinde. 
e- he 
T7RST; Me allead ed , That ts private Letters and 


K Writings, and conſequently to the Captaines: Letters 
of Cogmizance, no beleife at all is to be given, becauſe they 
are ſuch as may be made and written by them at their owne 
-pleaſure,' . T9 thishe added, Yours THMortue nullam effe f:- 
dem ſed Voos vive eſſe credendum, Thatno beleife is to be 
Siven.unto a.dead, but onely to a. living Voice: Agd that 
therefore no beleife ought to be givenunto.the Letters of 
Cognizance, as being meerly dead Writings. And having . 
layd theſe two-grounds, he endeavoured to prove them by 
ſeverall Lawes and Authors, which he cited and read ac- 
cordingly, in-vrder to his ſeverall proofs. 


: Arguments of the ſecond kinde. 
62. 


Gecondly, He alleadged divers Preſumptions to prove 
that the ſayd Ladings are Goods pertaining 'to Hollar- 
ders, or ſome of their Subjects? 2 => | 
-1//The 1; Preſumption he Atew from the negligence of the 
Proprietors;- who have not appeared- in Court to demand 
their. Goods and Ladings ; - becauſe whoſoever is negligent 
in-this kinde, is preſumed not-tq be the Maſter or Owner 
.. His 2. Preſumption was, That no bodyis preſumed, fattc- 
_ ro ſum, to relinquiſhthis own'goods, and let them be ſoft. 
. His 3. Preſumptionwas, That no body can be ſuppoſed 
to-bc owter of any Goods, if he truſt and commit them 
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£0 i Perforthar cianot berefpanſible; and piveialſurance 
-acid ſecurity tliat nothing ſhall beloſt/ 1 ci ei he 
_ His 4. Preſuumptior 'was; Becauſe iuHoriatores inhiant 
Jwcre, Merchants are-much bent upon their owne :gaine, 
foas not to expoſe their Goods todanger. i 

His 5. Preſamption was, That fuchrich Ships as* theſe, 
have never yet come to the Low-Countries for the Sub- 
jeRsof his Catholick Majeſty in thoſe parts, and that there- 
fore theſe Ladings are net preſumed to be theirs. - 

His 6. Preſamption was,,. Becauſe a Contnmacy doth 
caſt the proof. on the Adverſary, whenſoever he is truely 
prefumed tobe conmmacious. - | 42 
_ His 7:1 Preſumption: was, Becauſe ib argues Aalam fi 
aem, fraydand deceit, whenſoever any body doth negle& 
Obviare Crimini, to-make meanesto put off acrime, which. 
he is conſcious of, and that by this a Preſumption doth 
refult from this his. negligence. [1070 £081 18 
. Andfor farther: proof of. theſe: feverall Prefumptions 
he alledged divers Authors, citing their Ordinary Le&tures,: | 
Counſells, and Deciſions, :cheifly. Scaccie andrCabedo a. 
Portuguez, and out-of theſe 77. ths he read ſych;-peices; 

asconcerned the aforeſaid DeduRioas. | [75 
io, "0 pc EIS PSS” 1-2 Bas 


Argunients of the rhird kinde.. J 


f 3 nk: , He alleadged a. Letter with an. Order feat: 
\ from the:States of Hollayd,, fent to:their Viee-Admi- 
ralls, commanding themto prote& and(corivoy the Ham- 
borongh. and Eaſt-India Ships , that were coming from: 
Spay»e, with Plate, to:the end they might come'ſate ro the 
Ports of Flauders, and: Holland; whence he concluded, chat - 
the aforeſaid ahree ſhips,; are furely laden wich Hollanders:: 
oods. Beſides he alleadged a Miſlive Letter , 'Datedithe/; 
fteenth of November, 1 6 5 2. in whichis ſayd, Thaton- 
big thirteenth ofthe ſayd Mgnteh , a rumour was redwns 
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(74) | 
at Amfterdon, the Hapac, and in that place where the Let- 
ter was written, by which it -was noifed -all- about, thar 
the Hollexd Fleet was taken by the -£ng44/4, which cauſed 
many a ſad countenance, c.Whence he concluded;that the 
ſaid Letter did ſurely ſpeak ot theſe very three Ships : And 
this he did exaggerate, 'and amplify very much. 


Reſumpt ions of the 27 of January, 16 : 3. | 


| 2. Part. EO | 
OS this Day the Captaines brought their Advocate to 
plead, which he did, from halfan liour paſt two in the 


afternoon till five. And to make his anſwer, in'a more fit 
and due order, helayd firſt ſuch legall grounds, as do ex- 
clude all _—_— of proofe on the Captaines ſide, and 
caſt the fame wholly on the Advocate F5/ca#, and Keepers 
of this Common-wealth ; aid fayd, that it is received for a 
cenerall rule : Ex fatto jaroriri; quia js in cauſa poſrrum 
eft, cam jies fone /abjettv net fiet:; that no legall Actioncan 
ariſe from nothing, but ought to have ſotnecauſe for a 
Subſiſtence. 203 + AL 
Secondly, He ſayd, that theſe three Ships were laden 

in the Port of Casiz, \to be unladen in the Port of Oftend , 
both of them free Ports. 6 

- Thirdly , That the fayd.three Ships were detained, and 
feiſed in the Channel of £»g/and, two of them lying at 
Ancor, and the third going on her way. Rf eta 

Fourthly , That a free ſhip comming from a' free: Port 

bound for anotherPorrt alfo free, could not be: ſeized on,” 
in a free and freindly Sea. - ES rg 

Fifthly , Thar it belongs to the nature and Eſſence of 
ati Arreſt arid Seizure, ( cheifly when is without judg-. 
ment ) that he who cauſeth"the Arreſt, , do withall prove - 
mr he he'pretendeth , and this under pain of Log - 

Sathly , 7itwrinm inſtum pofidentas transferre w_ Cah 
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.\ 
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band; iu detiventens exin,That the juſt Title of the poſſeſſor 
eransferreth the Obligation-ofproving/on the'Detainer : 
that the Captains arejuitpoſſeſſors; Tir locati & ton 

_ dudti, by Title of contract; which Title is naturall , a Title 

of Nations and civill;that this contra&t was made in Spayy 
to unlade in the Port of end : that it is lawfull for any 
body, B oa ſua ex domoſua ad aliam [nam transferre ;," ex 
«ya ciuitate:in aliam, ex unoregno ſeu provincia ad aliaw'; 
to [carry his ”_”— from his own houſe to ariother belong- 
ing to him, from'one Town or City ro another, from one 
Kingdome' or Province alfo to another, That he doth not 
forgoe his Title, CMnutando fe de nno loco ad alinm ; by 
cranſporting himſelf from one place to another ; but only 
when he goeth from a free Place,toa place prohibited. - 
Seventhly, That whenſoever any body argueth another 
ro a& or do any thing, Contra edittum,legem, aut ſenatuſ= 
conſulrum , againſt an Edit, Law, or Decree , he ought 
to provethe' fame, as when one argueth'another of fraud 
or deceit, Arguens dolum & frauden ſive agendo five excipi- 
endo. A Cl SLLI OT E129 0 26,1 4 
Eighthly, Becauſe the ARion pretended by the Fiſcal}, 
is Attio commiſ}i, which is, Attio ret vindicationss in rem 
{cvipts, An Afton of challenging a.thing, written againſt 
the Owners aud Poſſeſſors of the ſame,and that-wholgever” 
proceeds this way ov acts Rei vinaiearione, "is lyable 'to the 
proof, and/not the poſſeſſor : And ſo much the mqre in this 
preſent cale , -becauſe the Fiſcall himſelf, acknowledgeth 
wr his Verbal-ofthe 24; that this iy « caufe of Re? vipdicatio. 
: Ninthly;Fliat 1770 comwiſF,-is Abtio Crimings, or an A- 
ion of Dis; and herbs" 149=s at competent; he 
thae ads in; order Tothis crime, on it to 'prove- the fame 
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cifiggtion., "and "in 'cafe-ehe"Juilge- d6" or 
| by: Doeree;ifthe. other da{inconformiry 
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not intire,, 'binds/ himſelf rg: prove his oyn peeterition , 
- and;this i5in-no way:intumbentto him'that made'and-pre- 
ſentedit; whicl generally;takes-place-in -Heirs , /Eritors;, 
Adriniftrators, and in:all-others of the like nature; Name- 
ty in Maſters of Ships, Maletiers , Carriers of what kind ſo- 
ever, becauſe when a Maſter of a Ship doth teltify and dehi- 
ver up a ſpecification of his lading; he's to be belgived,ſpe- 
cially when he hath his Books about him, his Bill of lading; 
Letters ofCognizance, of other writings belonging tothe 
ſame.. All which was exprefly proved: by ſeverall Texts 
and Allegations of the Law, by the Authority of DoRors,. 
and by the Nature and neceſſity of Trading. TEE 


Third Part... 
I EL. 
1414. eAn Anſwer tothe Arguments of the firſt kind: » 


* 
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were an{wered in this Order. . ' To-thoſe of the- firſt 
kind, was replied thus, 2 od /criprara private nnda & [c- 
la-non facit fidem ſed veſtita conſenſu, that a private writing 
purely taken by i ya qeles, doth not indeed: deſerve 
.or claim unto. it ſelf any beleifar all ,_ unlefſe it be: circum- 
Ranced and: Yeffed with a conſent: or. fome. other Help ; 
| by a Cauſe or Oath, for -a' Cauſe doth ina manner 
Cloth, and veſt 3. Writing; the ſame doth ah Oath or 
mutuall conſent. . Ang .ſeeing a Writing thus vefted with 
a;mutyal] conſent or other. lepall helps { as either a.Cauſe 
or an Oath ), is not any longer to be ftiled,' Scr5prora mor- 
tna /ed viva, A dead but livin ; 


. 


which declare. the CottraR, wherein 


! 2 ant: ; KAREr OS £ p 
acknowledgerh to have received fach and fach' Lading to | 
be conſigned. at... their deſigned-Port, axence dead nk ff 
ing lnftruments.: For the Writings of Contrafts,whilelt = } 
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Heſe Grounds being layd , The Fiſcalls Argaments. 


the Booke.called De _/aberdo, and age, is Ce: 
eBooke,c .De /ſoberas, and Letters of Cognizance , 
» of 4 > ſhi 
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the:contraRts themſelves do laft , are to be fiyled. Lied. 

"fff! ding or le whers, 2 withall having an effe- 

 -"Quaſſ-reaii' Force, ſpeciallyif rhecontracts be maile_acor-! | 
. -dng to the cuitome of the: Country:, for in this caſe hep h 


- 


-cauſe:beleif; both with the Coitrators and Externs, re 
- being ever bad<o the Place where the contra was ma 
I #2] Anjwey iT Arenmetts of the: ſecond Kinde. x 


S it; the Arguments'of the'ſecond Kind, it was anſwered, 
That Pre/+.mptiones juris at juris de. jure , which the ' 
'Captains have for themſelves, do exclude all other ; whatſo- 
ever alleadged by the F5ca4, ſpecially thoſe that arc gene- 
rall,in ago,” andnavt cloſe to the matter: -For whereſoever 
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any caſe of the Law is found, there-is no” Ground for- any. 


Prefumprion; but the Law is forthwich' ro be put.in Executi- |, 

.on;;ualeſſe fome ole be plas ge? contraryto;the Law, and- 

. ſpecifically againft it::And further, Anfwers were: given in- 
ba Ns of the aforeſayd Preſumptions in particu-- 

- /1/F@ the firft -was*anfivered ,-That Negligence doth. not; 
argue any Effe&t of Dominion, but doth-rather. include the- 

ſame; according toithar Rule, 2#ia' nas poſſe; V/ucapic dic; 

ceAdjettiso Deominij, op efſet etiam privatio.. Beſides, Negli- 

-geneeis neithgr preſumed; nor indeed: probable ,, Ns. per 

 "attes exteriores expreſſes, unleſle it be expreſſed by ſome ex- 
-teriour:A&, and is abſolutely excluded, whilſt the Owner is ' 
in' poſſeflion, and: doth not enter; N: i 5p[o:mortuv ant de 
fefteme, quid extranens eccupaverit: poſſe ſſionem, negligent 

- Damino 24mm texere; untill the Owner do'either, dye. ar deſiſt, 

_ or unleſs ſome Externenter into Solfclhon.pnkaka Owner 
.neflett ro mainrainthe: fame. . Neither:.can;thisibei of any 

-Forceat all inithispreſent- caie, where {the Captains: of: the 
: fax Ships' appeat fri judgment both for themſelves; and the 
' Proprievors;: and this'by the very nature of the contraR, (0. 
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voutraRtiag, -6 things neceſſary to the 
mul ms paſt: Moreover ronifiner the, 
| exe kom og of this cauſe*no body.can -deny , -but that: the 
Adyocares Deputies of che Perſons ear 
ſed ave coder, neither ought it to be omitted , 
that his kighneſs the Arch-Dwxke Leopold, hath written and ſent 
hisown Declaration unto this Common-wealth, by whoſe Or- 
der 1 am come hither to be Advocate for the partys intereſſedg 
w hich you may add, that whoſoever puts himſelf to ſuch 
Expences in maintaining ProQors,Sollicitors, Advocates, and 


Agents; —_— not to be chought Negligenc, but to de- 


fervethe name of Dilgent. 
Torke.fecond'was acfrened, That he is mot _ PaBare 
[wm:; ro relmqgarſhhis own, who by that At which he Ex- 


_ ervifeth,/torh/not prve ny; but maintain his Goods for 
is own diſpoſing and conſignation. 


Tothe eyreafwreind. at he who canſigneth his goods 


.umr che Maſter of a Ship, doth it tneerly:out ofa nec ity. of 
' Traditag,” referving moreover to hindlelf, an Action | 


che ſay Matter or Caprain in caſche fayl, which is: -ne- 
ceſſary, -and-alſo admitted: by the Law it ſelf: Wherefore 


— Nopreſutytioncun reſult from hence,the Law planting quite 


chEconrrary. 
Fothe fourth; Ke That Moichuadfuno eager upon cheir 
owh' Gain, itwas anſwered-, that this' kind of Eagerneſs is 


allowed of, and mo way condemned by the.Law, becauſe 
.noSoly cen pain withour ſome hazard, Er nemo ſe committie 
pn Dalygryg's bo, ao body'ings ageth-in any tref- 


fck\#e-9288; without ſome: Danger, Ee. ro communiter fit ab 


 O0mnihu; wonpereſf ra rionent: oli. ant frandis ; that 
oor Shag Fiber all, caritiotbreed any preſump- 


:1T oxleififeh ora EI That Flemings and cubjefs of 

_ iy Carhoh#& Majeſty inthe Low countreys; and Fpainare as 

| a ney Ni, fr Riches andPurchaſe, as the people of 
; why vihe- Nation, Seriag rhar both in Spayne and i 
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